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THE CARLISLE SLAVE RIOT. 
(Communicated. ) 


The recent decision of the Supreme Court in this case 
may bea humane one, but we think it exceedingly doubt- 
ful whether it is in accordance with the laws of this com- 
monwealth. Adhering, as we do, tothe almost forgotten 
maxim, stare decisis, we are free to acknowledge that the 


decision referred to must now be regarded as the law of 


Pennsylvania, but we must take the liberty of reviewing 
its reasoning and conclusions, and of showing, if we ean, 
that it is not in accordance with existing laws as found 
upon our statute books. We think that the Supreme 
Court have been in thiscase making laws rather than ad- 
ministering them—have been exercising legislative, rather 
than judicial funetions, and efideavoring to conform their 
decisions to what they believed morally right, and in ae- 
cordance with the dictates of humanity, rather than con- 
struing the laws of the Commonwealth as they find them. 
We believe in the soundness of the remark of Justice 


Dunean, in delivering the opinion of the Supreme Court, 
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in the case of the Commonwealth v. James, who was indicted 
for being a common scold, and in which it was decided, 
that the ducking stool was not the proper punishment to 
be inflicted in Pennsylvania. The iearned Judge in that 
case says—‘‘It is considered as a cruel, unusual, unnatur- 
al and ludicrous judgment. Butwhatever prejudices may 
exist against it, still if it be the law of the land, the court 
must pronounce judgment for it.” 

The whole question as tothe legality of the sentence 
in this case, turns upon the single fact, whether the pil- 
lory punishment was in force in England, for the offence 
of Riot, in 1705, the date of our own statute defining 
what shall constitute a riot, and making rioters punish- 
able in this province ‘according to the laws of England.” 
The 4th see. of the act of Sth April 1790 (Dunlop 125, 
2 Smith 531) substitutes imprisonment at hard labor not 
exceeding two years for a certain class of offences, in 
which, before the act of 15th September, 1736, the pil- 
lory and other punishments therein ennumerated ‘is, or 
may be inflicted.” The supplement to the act of 1790, 
passed 4th April 1807, extended the punishment in the 
cases referred to for any period not exceeding seven years 
in the discretion of the judges. The act of 28th March 
1831, gives authority to punish the defendants in the state 
penitentiary for the eastern district, where by “ existing 
laws” they would be imprisoned in the jail and peniten- 
tiary house of Philadelphia for one year and upwards. 

This would render the punishment in the penitentiary 
in the present case perfectly legal, if the pillory punish- 
ment was in force in England for riot, such as this was, in 
1705, when our law was enacted—for the whole law of 
England relating to the punishment for riot is transferred 
eo nomine by that statute. It enlarges the offence, and 
specially makes the punishment such as was inflicted for 
riot according to the laws of England.” 
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CARLISLE SLAVE RIOT. 99 


Justice Burnside therefore very prope he 
true question when he says: ‘this leads u ire 
what was the law of England in 1705, and how far their 
statutory punishments were introduced into Pennsylva- 
nia ;’’ and he should have added, that if the punishment 
for an aggravated riot in England at that date (1705) was 
in the pillory at the discretion of the court, then the de- 
fendants were properly sentenced under our laws. But 
if the pillory was not part of the punishment for aggrava- 
ted riot by the laws of England in 1705, when our law, 
transferring their punishment for that offence to this pro- 
vince, was passed, the sentence is illegal and should be 
reversed. 

It is a fundamental error in the opinion of Judge Burn- 
side, that the Common Law punishment only for riot was 
transferred to this province by the law of 1705, and he 
confounds the different statutes vesting the authority 
to sentence, with the common law which imposes the 
penalty. Our law of 1705 most certainly never did au- 
thorize a sentence to be passed upon rioters by the King 
and his council, or by Star Chamber Judges, but it does 
in express terms direct that they shall be “punished ac- 
cording to the laws of England,” by the tribunals of this 
country having jurisdiction of that offence. ‘The 
laws of England” combine the common, as well as the 
statute laws in reference to this offence, in force at that 
date ; and although it is true that no one British Statute. 
in reference to the offence of riot, was transferred to this 
country, or adopted in this province, the punishment in- 
flieted by any one or all of them in 1705, was the punish- 
ment expressly provided for that offence by our own 
law at that date. The question stated by Judge Burn- 
side, then recurs—what was the law of England in 1705, 
and what was its punishment, not by statute alone, or 
common law alone, but under the ‘laws of England?” 
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as’ pos, im our act. Judge Burnside in his opinion 
admits! that the «Province of Pennsylvania adopted the 
English Common Law,” and we suppose he will scarcely 
deny that this same common law was part of the “laws of 
England” covered by the provision in our act of 1705— 
and if so, the common law punishment for riot formed 
part of our statute law after the passage of the act referred 
to, until changed by the 4th section of the act of 5th 
April 1790, which substitutes imprisonment at hard labor 
for “ burning in the hand, cutting off the ears, pillory,” 
&ec. In 1 Chitty criminal law Mar. page 710, under the 
head of judgment and its incidents, it is laid down, that 
all those offences which exist at common law, and have 
not been regulated by any particular statute are within 
the discretion of the court to punish, and refers to Rep. T 
Hard. 279, 2 Hawk. P. C. c. 48, sec. 14, and every des- 
cription of misdemeanor or crime for which an indictment 
will lie at common law, not subjecting the offender to a 
capital penalty, is within the discretion of the judges.— 
Rep. T. Hardw. 278, 9. Again Mar. Page 714, 1 Chit. 
Yrim. Law, the punishment of all infamous crimes at com- 
mon law, is, in general, disgraceful: as for keeping a 
house of ill fame; and so regularly was this followed, 
that the association between the crime and the punish- 
ment became so strong in the mind, that the latter, and 
not the former, was thought to entail disability to become 
a witness. And adds there were indeed instances (before 
56 Geo. 3d ¢. 138 abolishing the punishment of pillory) 
to the contrary ; where the pillory was inflicted, though 
the crime was not infamous, &c. ‘On Mar. page 715 (same 
hook,) Lord Coke advises all judges and magistrates in 
general to be very careful how they inflict the pillory on 
commun misdemeanors, and to reserve it only for the 
more heinous offences—3 Inst. 219 ; a caution which cer- 
tainly presupposes the power to inflict sucha punishment, 
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if they saw proper to exercise it, although intimating 
that it should be done with a sound discretion. Again, 
in speaking of the punishment for libels, &c. on same 
page he says—but more signal penalties will be inflicted 
on public misdemeanors attented with violence ; thus before 
the riot act, several rioters were sentenced to pay a fine 
of $500 each, to stand in the pillory, and one of them to 
be accoutred in a kettle on his head for a helmet, and a 
sword in his hand, because he was thus armed when he 
committed the outrage. Cro. Car. 507. In 3 Chitty Crim. 
Law Mar. page 490 in note it is distinctly alledged, that 
the punishment of the pillory is added in cases of riot 
of peculiar enormity. Hawk. P. C. b.2 c. 65,s. 12 states 
the same to be law, and refers to Crompton 61, Dalt. 646, 
2 Rolle’s Abridgment, 208. In Ist Russel on Crimes, 
Mar. page 269, it is stated that the punishment for riots, 
&c. at common law is fine and imprisonment in propor- 
tion to the offence, and in cases of great enormity the of- 
fenders were sometimes punished in the pillory. 
Thus then the pillory appears to have been a part of 
the punishment by “the laws of England” for riot, and 
is so recognized by Chitty, without any doubt or hesita- 
tion, so lateas 1816. Dalton himself, whose book is pub- 
lished in 1705, and whom Justice Burnside has quoted 
with great satisfaction, at the same time that he speaks 
of riot being punishable by fine and imprisonment and as 
a trespass, mentions the fact of the Lords of the Star 
Chamber being empowered by statute 2nd Henry 5, c. 8 
to assess upon rioters a greater penalty at their discretion. 
It is sufficient for the argument to know, thata discretion 
of that kind was vested somewhere, and whether in the 
breast of the sovereign himself, in his council, or in the 
udges of the realm, is immaterial. The fact of the abol- 
ition of the Star Chamber by 16 Charles, Ist Chap. 10, 
did not change the law as to pillory punishment, but left to 
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the discretion formerly exercised there in other judges. 
As well might we say that because we have no Court of 
Chancery eo nomine in Pennsylvania, our common 
law courts cannot exercise its powers ; as to say that the 
abolition of a certain court in England, the Star Chamber 
if you please, changed the fixed and settled principles of the 
English law. The abolition of the Star Chamber was the 
result of their levying exorbitant fines upon the subject in 
defiance of every principle of law, to enrich the treasuries of 
the sovereign. An instance of which is given, when the 
judges imposed a fine of £30,000 upon the Duke of De- 
vonshire for striking within the limits of one of his majes- 
ty’s palaces. Other instances also occurred in which the 
most cruel punishments were inflicted on misdemeanors 
inferior to felony, see 4 Harg. St. Tr. 104,5, 6. Butim- 
mediately after the revolution these proceedings were de- 
clared oppressive and illegal; and by the bill of rights it 
was specifically enacted, that excessive fines be not im- 
posed, nor cruel and illegal punishments inflicted, 1 W. 
& M. Sess. 2, c.2,s.11. And since this provision it is 
never usual to assess a larger fine than the delinquent is 
able to pay, without touching the means of his subsistence, 
but to sentence him to some corporal penalty. 4 Bla. 
Com. 380. 1 Chit. Crim. L. Mar. page 712,13. It is 
therefore immaterial to the point in controversy to in- 
quire what abuses fell with the cruel and inquisatorial 
Star Chamber, especially since the pillory punishment 
for riot and other offences has been recognized as a part 
of the “laws of England” long after the abolition of that 
court, see Rex v. Spragg, 2 Burrows’ R. 1027, and in- 
deed at a very recent period, by Chitty and other elemen- 
tary writers already quoted. 

But Justice Burnside with great simplicity remarks, 
after having unnecessarily lugged in the Star Chamber, 
which has nothing at all to do with the case, that— In 
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Hawk P. C. chap. 6°, see. 12 we find that formerly, in 
cases of great enormity, offenders were punished with 
the pillory, but such punishment is now taken away by 
36 Geo. 3, ch. 138.” There is a mistake in the quota- 
tion as well as a few years in the judge’s chronology.— 
Hawkins does not use the word “formerly,” and it was 
not the statute 36 Geo. 3rd which abolished the pillory 
punishment, but the statute 56 Geo. 3d, passed in 1816,* 
and which never had any operation or force in Pennsyl- 
vania, and which had the same happy influence in Eng- 
land, that our own act of 1790 had in this state. But is 
not the inference from the passage of this statute an ir- 
resistable one—that the pillory punishment was inflicted 
in England, as laid down by the earlier elementary wri- 
ters and continued to be until abolished, except for 
perjury and subornation of perjury, by the statute 56 
Geo. 3rd, in 18167 

Carried away with “‘gorgons, hydras and chimeras dire” 
in reference to the calamities resulting from Star Cham- 
ber punishments, the Supreme Court seem to have deci- 
ded in the present case, what in their opinion the law 
ought to be, rather than what it is. It would be no stig- 
ia to the criminal code of Pennsylvania, that the pillory 
has been abolished virtually by substituting a more hu- 
mane punishment in its stead; and the Supreme Court 
is doing injustice to the benevolent law givers of 1790, 
(who went far ahead of their times in lessening criminal 
punishments) affecting to believe the substituted penal- 
ties as heinous in their nature as the original punish- 
ments ; and in the language of Justice Burnside in this 
case ‘ will not permit the supposed consequences of the 
pillory to find footing in our ameliorated system’”—ma- 


“In the manuscript from which we copied the opinion of Mr. Justice Burnside, 
the figures 56 might have been mistaken by our compositor for 36. It is highly 
probable that the mistake attributed by our correspondent to the Judge was a 
mere typographical error. Ed. Amer. Law. Jour. 
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king evidently “the supposed consequences of the pil- 
lory,”’ as the provisions of the act of 1790 are termed, as 
great a scare crow as the pillory itself, where these ‘“sup- 
posed consequences” when nothing more nor less than 
abolition of the pillory, and the enactment of benignant 
laws in its place. Such consequences are certainly not 
much to be dreaded in a civilized and christain communi- 
ty. In the same strain of reasoning we might argue that 
the declaration of American Independence, and the con- 
sequent establishment of a republican government were 
very inhuman measures, as theytoo might be called “the 
supposed consequences” of the arbitrary and tyranical 
governmentof George 3rd, and the inherent defects of the 
British Constitution. This is a method of ratiocination 
to which we cannot subscribe, and which we conceive to 
be false and unfounded. 

There is no doubt, as Judge Duncan remarks in the 
case of the Commonwealth v. James 12. 8S. & R. 231, but 
+hat the act of 1790 was the abolition of all infamous and 
disgraceful punishments for all classes of minor offences 
and misdemeanors—for even as to aggravated offences it 
substitutes in their room imprisonment at labor. The 
same eminent judge had repeated the same sentiment be- 
tore, and in delivering the opinion of the Supreme Court 
in Rodgers vs. Commonwealth 5 8. & R. 464, he says, all 
those indictable offences which exist at the common law 
and whieh discover a meanness of disposition, every des- 
cription of fraud, not amounting to felony, all misdemean- 
ors and crimes not subjecting the offender to capital pun- 
ishment; are punishable at the cominon law at the dis- 
eretion of the court, with whipping and the pillory ; in- 
cluding conspiracies, disorderly houses, libels on religion 
or government. Again page 466. ‘It was the intention 
of the legislature (by the 4th section of the act of 1790) 
to abolish whipping and the pillory, by the substitution 
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of confinement at hard labor, to subject to this punish- 
ment all those who were before the subjects of corporal 
punishments,” &c. Now we would ask whether the Car- 
lisle riot was notagrade of offence within this description 
of the Supreme Court as given by Judge Duncan; and 
being within it, whether it was not punishable by impris- 
onment at labor under the act of 1790, and by its supple- 
ments before referred to, in the Penitentiary? Was not 
this riot an aggravated one? Was it not a bold and high 
handed act of violence, not only calculated to disturb the 
peace of this community, but to excite insurrection and 
murder, bloodshed and a servile war, in our neighboring 
sister states? It was an infinitely stronger case than 
ay} one cited in Cro. Car. 507. The circumstances are 
nearly the same, but are much more aggravated in this, 
than in that case. In that, was no blood shed or loss of 
life—in this, a most estimable citizen of Maryland, while 
defending his own rights as guarantied to him by the con- 
stitution of his country and the laws of the land, was cru- 
elly beaten, and no doubt died from the effects of the 
injuries received. The similarity between the case in 
Cro. Car. 507 referred to, and the present, is remarkable 
in another respect. It is there stated in giving the rea- 
sons for the judgment pronounced : ‘“* Wherefore because 
it was so great a riot and offence, being committed so near 
the court, it was adjudged,” &c. While in this case, the 
riot was not commenced merely near the court, but in the 
court room itself, while one of the judges was on the 
bench, as if to make the defiance to all law and authority 
the more terrible and startling. 

The decisions in Pennsylvania have heretofore been 
entirely consistent with our views of the law in this case. 
Whatever Judge Burnside’s individual opinion may be, 
or that of the Supreme Court as now constituted, all the 
earlier cases to the present never questioned that the 
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pillory punishment might have been enforced in Pennsyl- 
vania, for the offences defined by Justice Duncan, until 
the passage of the law of 1790, substituting imprisonment 
at labor. Sentences were reversed but on other grounds 
than that. See the cases of the Commonwealth vs. Kremer 
3 Bin. 577, Commonwealth v. White, 1 8. & R. 139, Com- 
monwealth v. Scott 6 S. & R. 225, 6,7, and Common- 
wealth vs. Grimes, 15 S. & R. 74. Nor should Justice 
Burnside’s recollection as to what was done in western 
Pennsylvania, in the way of sentencing rioters, be per- 
mitted to alter an express legislative enactment. The ques- 
tion is, what does the Legislature authorize to be done 
for an offence of this grade? No one doubts but that 
milder punishment might have been inflicted in this case, 
but was the sentence warranted by the existing laws of 
the land? The western Judges may have regarded the 
troubles to which his Honor Judge Burnside ‘alludes, 
more in the character of an insurrection than a riot—a 
determination on the part of the people to secure from 
their rulers a desired redress, which they thought them- 
selves entitled to; and in convictions under such circum- 
stances, a milder punishment would do more to quell 
such disturbances, thana severe one. But we do know 
that penitentiary punishment has been inflicted for riots 
since the act of 1790 and its supplements—and we think 
one of the judges on the Supreme Bench can and will 
bear witness to the same fact. Let the knowledge of one 
then balance the other; and as we have shown that the 
punishment of the pillory was applicable to cases of riot 
by the common law, although various English statutes 
sometimes vested that discretion in different persons, giv- 
ing it now to the King’s council, the Star Chamber, and 
then referring it back to the judges on the abolition of 
that body, it was still a part of “ the laws of England ” in 
1705, and so recognised and treated in all the elementary 








. 
1 


= 6 


\- 





EXPARTE JOHN NUGENT, ON HABEAS CORPUS. 107 


books on the subject—so that we are forced to the con- 
clusion, that the punishment by the court below in this 
case was clearly within the various Acts of Assembly on 
the subject, acknowledging and enforcing as they do “the 
laws of England” incorporated in our own statute for the 
punishment of this grievous offence. 8. 
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EXPARTE JOHN NUGENT, ON HABEAS CORPUS. 


Circuit Court of the District of Columbia, May 1848. 


1. Every Court, including the Senate and House of Representatives, is the sole 


judge of its own contempts; and in case of commitment for coutempt, in 


such case, no other court can have a right to inquire directly into the correct- 
ness or propriety of the commitment, or to discharge the Prisoner on Habeas 
( og 

. The warrant of commitment need not set forth the particular facts which 
constitute the alleged contemp 

The Senate of the U nited 8 States has power to punish for contempts of its 
wihedind in cases of which it has jurisdiction, and an inquiry whether any 
person, and who, had violated the rule of the Senate which requires that all 
treaties laid before them should be kept secret until the Senate should take otf 
the injunction of secrecy, is a matter within the jurisdiction of the Senate. 

4. The Senate of the United States has a right to hold secret sessions when- 

ever in its judgment the proceeding shall require secrecy,and may pronounce 
judgment in secret session, for a contempt which took place in secret session. 


The petition for the writ of Habeas Corpus, stated that 
the said John Nugent was held in custody and close con- 
finement by Robert Beale of the city of Washington, with- 
out any authority or warrant of law; and that the said Rob- 
ert Beale has refused to exhibit to the petitioner the au- 
thority, if any, under which he pretends to hold him, and 
to give him a copy thereof, and to discharge him from 
custody, &c. 
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The writ of Habeas Corpus was thereupon issued by 
the Court on the 3rd of April 1848, returnable on the 4th. 

The return stated that “‘the said Robert Beale holds the 
office of Sergeant at Arms of the Senate of the United 
States ; that the said Senate is, and has been long before 
the arrest of the said John Nugent, holding its regular 
sessions ; that certain proceedings were had before the 
said Senate, in Executive sessions, which said proceedings 
are, by the rules and orders of said Senate, had in secret 
session, and which the respondent cannot, without viola- 
tion of his official oath and duty, divulge or make public. 
That this respondent, as such serjeant at arms, has receiv- 
ed from the Hon. G. M. Dallas, vice president of the U. 
S. and president of the Senate, a warrant, by which he 
is ordered and directed, authorized and required to take 
into his custody the body of the said John Nugent and 
him safely keep according to the terms of said precept or 
warrant. That in obedience to the order and command 
of the said Senate of the United States, this respondent, 
as in duty bound, has arrested and now holds the body of 
the said John Nugent in legal custody, and now produces 
and exhibits to the court now here, the said order, precept 
and warrant, as the cause of the caption and detention by 
him as aforesaid of the body of the said John Nugent, as 
part of this his return.” 

This return was accompanied by the warrant, as follows : 
United States of America— 

“To the Sergeant at Arms of the Senate of the United 
States ; Robert Beale: 

Whereas, John Nugent, having been summoned, and 
having appeared at the Bar of the Senate, and having 
been sworn asa _ witness, he answered the following in- 
terrogatories. 

1. Have you any connexion with, or agency for the 
proprietor of the Newspaper published in the city of New 
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York, and called “the New York Herald?” If yea, state 
what is that connexion or agency. 

2. Do you know that an instrument purporting to be a 
copy of the treaty between the U. 8S. of America and the 
Mexican Republic, with the amendments made by the 
Senate thereto, and the proceedings of the Senate thereon, 
was published in that newspaper? Declare. 

3. Do you know by whom the copy of the instrument, 
with the amendments thereto, and proceedings thereon, 
in the last preceding interrogatory specified, was furnish- 
ed to the Editor, or publishers, or any agent of the Editor 
or publishers, of the said Newspaper called the New York 
Herald? If yea, declare, and specify such person or per- 
sons. 

4. Did you copy the parts purporting to be amendments 
of the treaty yourself for the purpose of sending them to 
the Editor of the New York Herald or for any other pur- 
pose? If you answer in the negative, then say if you 
know by whom they were copied. 

5. Where, at what place or house, and at what time 
were the said amendments of the treaty copied? 

And having refused to answer the following interroga- 
tories : 

6. Where, in what place or what house and at what time 
did you first receive a printed copy of the confidential 
document, containing the treaty, the President’s Mes- 
sage and also the other confidential documents printed in 
the Herald 7 


7. In answer to the 3rd interrogatory you have stated 
that you furnished the papers, (therein referred to) to the 
Editor of the New York Herald. State from whom you 
received the said treaty with Mexico with the amendments 
and the said portion of the proceedings of the Senate. 

8. In your answer to the 4th interrogatory you state 
that the amendments there referred to, were communica- 
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ted to the Herald in your handwriting. Did you copy the 
same, and from whom did you procure the original from 
which you copied the same. 

9. You say in answer to the last question, that you de- 
cline to answer the same, because you cannot answer it 
with accuracy. State why you cannot answer it with ac- 
curacy. Is it because you do not recollect the facts in- 
quired of. 

10. What portion of the facts do you not recollect with 
accuracy, is it as to the person from whom you obtained 
the papers, or either of them referred to. 

11. State from whom you received the treaty. 

12. State from whom you received the documents. 

13. State from whom you received the proceedings of 
the Senate heretofore inquired of. 

14. Was the copy of the treaty you forwarded to the 
Herald a printed copy 7 

—— has, by so refusing, committed a contempt 
against the Senate ; and has, by the Senate, been ordered 
into the custody of the Sergeant at arms, there to remain 
until the further order of the Senate. 

These are therefore to authorize and require you, and 
you are hereby authorized and required to take into your 
custody, the body of the said John Nugent, and him safely 
keep until he answers the said interrogatories, or until 
the further order of the Senate of the United States in 
this behalf, and for so doing this shall be your sufficient 
warrant. 

Given under my hand this thirty first day of March, in 
the year of our Lord one thousand eight hundred and 
forty eight. 





G. M. DALLAS, 
Vice President of the U. S. and President of the Senate. 
Attest: 
Assury DIckKENs, 
Secretary of the Senate of the United States.” 
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Crancu, C. J. delivered the opinion of the Court. 

Upon this return of the Habeas Corpus, the principal 
questions are: 

Has the Senate of the U. S. jurisdiction and power to 
punish contempts of its authority? And if so, 

Whether this court, upon this Habeas Corpus, can in- 
quire into the question of contempt, and discharge the 
prisoner. 

The jurisdiction of the Senate, in cases of contempt of 
its authority, depends upon the same grounds and reasons 
upon which the acknowledged jurisdiction of other judi- 
cial tribunals rests, to wit: the necessity of such a juris- 
diction to enable the Senate to exercise its high constitu- 
tional funetions—a necessity at least equal to that which 
supports the like jurisdiction which has been exercised 
by all judicial tribunals and legislative assemblies in this 
country from its first settlement, and in England from 
time immemorial. That the Senate of the United States 
may punish contempts of its authority seemed to be ad- 
mitted by the prisoner’s counsel, provided it be in a case 
within their cognizance and jurisdiction; but whether ad- 
mitted or not, such is the lawas laid down by the Supreme 
Court of the U. 8. in Anderson v. Dunn, 6 Wheat. 224, 
and in Kearney’s case, 7 Wheaton Al. 

Kearney’s case was a petition to the Supreme Court of 
the U. S. for a Habeas Corpus to the Marshal, D. C. to 
bring up the body of J. T. Kearney who was committed 
by the Cireuit Court, D. C. for contempt in refusing to 
answer a question in a criminal cause. 

Mr. Justice Srory, in delivering the opinion of the 
court after citing Brass Crossby’s case with approval said 
(in p. 44) “so that itis most manifest from the whole 
“reasoning of the court in this case, that a writ of Habeas 
‘‘ Corpus was not deemed a proper remedy where a party 
“was committed for a contempt by a court of competent 
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‘« jurisdiction ; and that if granted the court could not in- 
‘‘ quire into the sufficiency of the cause of commitment.— 
‘If therefore we were to grant the writ in this case it 
‘would be applying it in a manner not justified by princi- 
‘“‘ple or usage ; and we should be bound to remand the 
‘‘ party, unless we were prepared to abandon the whole 
‘doctrine, so reasonable, just and convenient, which has 
‘thitherto regulated this important subject.” 

The same law was declared by the court of Common Pleas 
in the year 1771 in Brass Crosby’s case 3 Wils. 188, in which 
(in p. 201) Ld. Ch. J. DeGrey, said, ‘perhaps a contempt 
‘‘in the House of Commons, in the chancery, inthis court 
‘cand in the court of Durham may be very different, there- 
‘fore we cannot judge of it; but every court must be sole 
‘judge of its own contempts. Besides, as the court cannot 
“oo out of the return of this writ, how can we inquire into 
“the truth of the fact, as to the nature of the contempt.— 
“We have no means of trying whether the Lord Mayor 
“did right or wrong.” And in p. 202, he says, ‘there is 
“a great difference between matters of privilege coming 
‘incidentally before the court; and being the point itself di- 
“rectly before the court. The counsel at the bar have not ci- 
‘‘ted one case where any court of this Hall ever determined a 
“matter of privilege which did not come incidentally before 
“them.” ‘ But the present case differs much from those 
“which the court will determine; because it does not 
“come incidentally before us, but is brought before us di- 
“rectly, and is the whole point in question; and to determine 
‘sit we must supersede the judgment and determination of 
“the House of Commons anda commitment “in execu- 
“tion of that judgment.” 

Mr. Justice GOULD, in the same case, p. 203, said, “I 
“entirely concur in opinion with my Lord Ch. J. that this 
‘“eourt hath no cognizance of contempts or breach of priv- 
“ilege of the House of Commons. “ THEY are the only 
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judges of their own privileges.” And in p. 204, he says “when 
“matters of privilege come incidentally before the court, 


“it is obliged to determine them to prevent a failure of 


‘justice.” ‘The resolution of the House of Commons is 
an adjudication, and every court must judge of its own con- 
tempts.” 

Mr. Justice BLACKSTONE, in the same case said, * I 
“concur in opinion that we cannot discharge the Lord 
“Mayor. The present case is of great importance because 
“the liberty of the subject is materially concerned. The 
‘House of Commons is a Supreme Court, and they are 
“judges of their own privileges and contempts, more es- 
“pecially with respect to their own members, Here is a 
“member committed in execution by the judgment of his 
“own House. All courts, by which I mean to include the 
“two Houses of Parliament and the courts of Westminis- 
“ter Hall, are uncontrolled in matters of contempt.— 
“The sole adjudication of contempts and the punishment 
“thereof in any manner, belongs exclusively, and without 
“interfering, to each respective court. Infinite confusion 
“and disorder would follow if courts could, by writ of Ha- 


“beas Corpus, examine and determine the contempts of 


“others. This power to commit results from the first prin- 
“ciples of Justice; for it they have power to decide, they 
“ought to have power to punish; no other court shall 
“sean the judgment of a superior court, or the principal 
“seat of Justice. AsI said before, it would occasion 
“the utmost confusion if every court of this Hall should 
“have power to examine the commitments of the other 
“ courts of the Hall, for contempts ; so that the judgment 
“and commitment of each respective court, as to con- 
“tempts, must be final, and without control.” 

This case of Croshy was decided by the court of Com- 
mon Pleas in the year 1771, and, as Mr. Justice Story 


said, in delivering the opinion of the Supreme Court of 
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the U. S. in Kearney’s case, p. 43, settled the law upon that 
point. It must be remembered that the case of Crosby 
was upon Habeas Corpus and the court could not give re- 
lief without assailing the judgment of the House of Com- 
mons directly, and revising that judgment—but when the 
judgment of contempt comes before the court incidentally, 
or collaterally, its correctness may be questioned ; as in 
cases where it is pleaded in justification as was done in 
the case of Anderson v. Dunn, 6 Wheat. 204. 

The law as stated by the court in Crosby’s case, was 
the law of the land both in this country and in England 
before our revolution, and has so continued to the present 
time. 

In the case of Stockdale v. Hansard, for a libel, the 
dft. pleaded, in justification, an order of the House of Com- 
mons to print and publish the report of the inspectors of 
prisons, which contained the supposed libel. To this 
plea the pltff. demurred, and assigned for causes :—‘that 
“the known and established laws of the land cannot be 
‘‘superseded, suspended or altered by any resolution or 
‘‘order of the House of Commons; and that the House 
“of Commons, in Parliament assembled, cannot by any 
‘resolution or order of themselves, create any new privi- 
“lege to themselves inconsistent with the known laws 
“of the land, and that if such power be assumed by them, 
“there can be no reasonable security for the life, liberty, 
“property or character of the subjects of the Realm.” 

The case was learnedly and elaborately argued in the 
year 1837, and decided in 1839, by the court of Queen’s 
Bench. 

One of the questions, raised in the argument, was 
whether the House of Commons had the right to assume 
the authority to settle its own privilege, and to be the 
sole judge of its existence and extent. 

In p. 20, the Atty. Gen. CAMPBELL said—‘another and 
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“a summary remedy might have been adopted ; that the 
‘House, having confidence in the tribunals of the country, 
“deems it expedient to refer the case to the consideration 
“of the court in the ordinary course of justice—thereby 
“giving to the pltff. an opportunity either of denying that 
“the act was done under the alleged authority, or of 
“showing that the authority has been exceeded.” 

In p. 22, he says, ‘there’ (i. e. upon demurrer to the 
plea of justification under the order of the House of Com- 
mons) ‘* the question of privilege is directly raised, and 
“cannot, therefore, be inquired into by acourt of common 
“law.” And again he says, inp. 23,—*the most frequent 
“eases in which the privilege of the Houses of Parlia- 
“ment has come in question directly, have been cases of 
‘Habeas Corpus on commitments by them—and there the 
‘courts of common law have disclaimed jurisdiction. So the 
“question would arise directly if an action of trespass or 
‘false imprisonment were brought for such a commitment, 
“and wherever it might be sought to over-rule an act 
“done by either House and justified by its authority.— 
“The present,” he says, “is a case of that description.” 
“If the complaint appears on the record to be made 
“against an act of one of the Houses, so that the court is 
“called upon to say whether the privilege alleged in jus 
“tification belongs to the House, or is usurped, the point 
“of privilege arises directly, whether raised by the decla- 
“ration, or by any subsequent pleading.” ‘With a ques- 
“tion of privilege, raised incidentally, the court must deal 
“as it best can.” ‘In such a case necessity may require 
“that the existence of the privilege should be examined 
“into; but the necessity which makes the rule points out 
“its limit. Where an act of either house is complained 
“of, no such necessity can exist. Here an adjudication 
“has been made on the very point, and by a court of ex- 
“elusive jurisdiction; and such an adjudication is binding.” 
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So much of the argument of the ATTORNEY GENERAL 
in the case of Stockdale v. Hansard seemed necessary to 
be stated that the opinion of Lp. Ch. J. DENMAN might be 
understood. The Atty. General contended, Ist, that when 
the question of privilege came directly before the Court 
it could not inquire into it ; and 2nd that in the case then 
before him it did come directly in question. 

In support of the first proposition he cited the following 
cases, all of which were cases of Habeas Corpus. 

1. Sir Robt. Pye’s case, cited in 5 How. St. Tr. 948. 

2. Lord Shaftesbury’s case, 6 How. St. Tr. 1269, S. C. 
1. Mod. 144, 3 Keb. 792, in which Sir Thos. Jones, Justice, 
said: ‘The cases, where the courts of Westminster Hall 
“have taken cognizance of privilege, differ from this case; 
‘for in those it was only an incident to a case before them 
‘‘which was of their cognizance; the direct point of the 
‘matter now is the judgment of the Lords. This court 
‘sean neither bail nor discharge the Earl.” 

Wry pe, RAInsrorp and TwIspEN, Justices, concurred. 

3. Captain Streater’s case, 5 How. St. Tr. 366. 

4. The Protector and Captain Streeter, Style 415. 

5. Regina v. Paty, 2 Lord Raymond, 1105, in which eleven 
of the 12 Judges agreed that the court of Queen’s Bench 
had no jurisdiction in the case of Parliamentary commit- 
ment, and could not discharge the prisoners. But in that 
case, 

Ho tt, Cu. J. who was the dissenting judge, said, in p. 
1114, ‘‘as to what was said that the House of Commons 
‘are judges of their own privileges, that they are so when 
‘it comes before them. And as to the instances cited, where 
“the judges have been cautious in giving any answer in 
‘‘Parliament in matters of privilege of Parliament; he 
“said the reason of that was because the members knew 
‘probably their own privileges better than the Judges ; 
‘but when a matter of privilege comes in question in West- 
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“minster Hall, the Judges must determine it, as they did 
in Bynion’s case. 

6. Alexander Murray’s case, decided in B. R. anno. 1751, 
1 Wilson 299, upon Habeas Corpus, in which Wricut, J. 
said; ‘the House of Commons is undoubtedly an high 
“court, andit is agreed, on all hands, that they have pow- 
“er to judge of their own privileges ; it need not appear 
“to us what the contempt was, for if it did appear we 
‘could not judge thereof.” DENNISoN, J.added, ‘this court 
“has no jurisdiction in the present case. We granted 
“the Habeas Corpus, not knowing what the commitment 
“was; bat now it appears to be for a contempt of the 
‘privileges of the House of Commons; what those privi- 
“leges (of either house) are, we do not know, nor need 
“they tell us what the contempt was, because we cannot 
‘judge of it.” 

7. Brass Crosby’s case, 2. W. Bl. 754, upon Habeas Cor- 
pus, in which the counsel of the prisoner contended that 
the offence stated in the warrant of commitment was no 
contempt; and that thatcourt had a right to judge of the 
privileges of the House of Commons; and was often 
obliged to take notice of them incidentally, as in Mr. Wilkes’ 
case. But the court said, ‘‘they never discharge persons 
“committed for a contempt by any Supreme Court. That 
“the law has intrusted to these the power of judging of 
“their own contempts.” 

8. In the case of Alderman Oliver, 2 W. Bl. 758, which 
was the same in its circumstances with that of Lord May- 
or Crosby; a Hab. Corp. was sued out in the court of 
Exchequer, and a like judgment was given by the unan- 
imous opinion of the Barons. 

9. In Rex v. Fowler, 8 T. R. 314, Ld. KENYON said, ‘“‘we 
“were bound to grant this Habeas Corpus; but having 
“seen the return, we are bound to remand the deft. to 
“prison because the subject belongs ad aliud examen :” 
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and Gross, J. said: ‘that the adjudication of the House 
“on a contempt was a conviction and the commitment in 
“consequence, execution: that every court must be sole 
‘judge of its own contempts ; and that no case appeared 
“in which any court of Westminister Hall ever deter- 
“mined a matter of privilege which did not come inciden- 
‘tally before them.” 

10. In Rex v. Hobhouse, 2 Chit. Rep. 207, the commit- 
ment was by the House of Commons for a contempt in 
publishing a libel. The Court said: “the cases of Lord 
‘“‘Shaftsbury and Rex v. Paty are decisive authorities to 
“show that the courts of Westminster Hall cannot judge 
“of any law, custom or usage, and consequently they can- 
‘not discharge a person committed for acontempt of Par- 
“liament. The power of commitment for contempt is incident 
‘sto every court of justice ; and more especially it belongs to 
‘‘the high court of Parliament ; and therefore it is incom- 
‘‘petent for this court either to question the privileges of 
‘the House of Commons, or a commitment for an offence 
‘“‘which they have adjudged to be a contempt of those 
“privileges. 

11. In Burdett v. Colman in 14 East 163, the action was 
for false imprisonment, and the deft. an officer of the House 
of Commons, pleaded the order of the House in justifica- 
tion, and was acquitted. The case was taken up to the 
House of Lords, where it was held that the complaint 
was answered. and that the warrant of commitment, would 
have sufficed ona return to a Habeas Corpus. 

12. In the case of Stockdale v. Hansard, 9 Adolphus & 
Ellis, 1, 36 Com. L. Rep. 74. Ch. J. Denman, said : “but 
‘‘as to these proceedings by Habeas Corpus, it may be 
‘enough to say that the present is not of that class ; and 
“that when any such may come before us, we will deal 
“with it as in our Judgment the law may appear to re- 
‘‘quire.”” 
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Again, in the same case p. 79, 36 Com. L. Rep. Ch. J. 
DENMAN, says; “but even supposing this court would be 
“bound to remand a prisoner committed by the House for 
‘‘a contempt, however insufficient the cause set out in the 
“return—that could only be in consequence of the house 
“having jurisdiction to decide upon contempts. In this case 
“we are not trying the right of a sibject to be set free from 
‘imprisonment for contempt; but whether the order of 
“the House of Commons is of power to protect a wrong- 
“doer against making reparation to the injured man.” 

Again, Ch. J. DENMAN, (in p. 82) in the same case, said: 
“the other concession” (of the Atty. General) “to which I 
“allude, is, that when matter of privilege comes before 
“the courts, not directly, but incidentally, they may, be- 
“cause they must decide it. Otherwise, said the Atty. 
“Genl. there must be a failure of justice. And such has 
“been the opinion even of those judges who have spoken 
“with the most profound veneration of privilege. The 
“rule is difficult of application.” 

In the same case, (Stockdale v. Hansard, p. 93, 36 C. 
L. Rep.) LirTLeDALE, J. says: “But it is said that the 
“question of the privilege of the House of Commons 
“comes directly before the court upon the pleadings; and 
“that therefore, upon all authorities, it is quite clear it is 
“not competent to this court to inquire into the question 
“of privilege ; and it is said that it is in effect the same 
“case in principle as Burdett v. Abbot, 14, East 1, and that 
“it was there held that the defence, being founded on the 
“order of the House to do the thing complained of, raised 
“the question of privilege directly ; and that the court 
“could not investigate the legality of that order. But 
“this differs very materially from Burdett v. Abbot. That 
“was an action against the speaker himself for an act 
“done by him in the House. The act done by him was to 
‘commit an individual whom the House adjudged to be 
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“guilty of a contempt to the house, and who had been, for 
‘that, ordered to be taken into custody ; and there was a 
“specific order of the house as to the particular thing to 
‘tbe done ; but this case is altogether different: these de- 
‘‘fendants are not members of the house, but agents em- 
‘ployed by them. The pltff. is a perfect stranger to the 
‘‘House. He has been guilty of no insult or contempt of 
‘tthe House; and there is no order of the house applica- 
‘ble to him. He stands, therefore, in the situation of a 
‘stranger to the house, complaining of persons who are not 
‘members of the House, but merely employed to distribute 
“their papers. Lorp ELLENBOROUGH, in the course of 
‘this judgment, says (14 East 138) that independently of 
‘any precedents or recognized practice on the subject, 
‘‘such a body as the House of Commons must, a priori, 
‘tbe armed with a competent authority toenforce the free 
‘and independent exercise of its own proper functions, 
‘whatever those functions may be. Put yet when he 
“comes to the summoning up the points for the consider- 
“ation of the court, and gives the first part of his judg- 
“ment, he says, first, that ‘it is made out that the power 
‘cof the house of Commons to commit for contempt stands 
‘upon the ground of reason and necessity independent of 
‘any positive authorities upon the subject; but it is also 
‘‘made out by the evidence of usage and practice, by leg- 
‘‘islative sanction and recognition, and by the judgments 
‘sof the courts of law, in a longcourse of well established 
‘‘precedents and authorities,’ 14 East 158. I admit that 
‘it is very difficult to draw the line between the question 
‘“‘of privilege coming directly before the court ; and where 
‘sit comes incidentally : the shades of difference run into 
‘one another. The decisions and picTa of the judges 
‘who have said that the House of Commons are the only 
‘judges of their own privileges, and that the courts of 
‘common law cannot be judges of the privileges of the 
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‘‘House of Commons, are chiefly where the question has 
‘arisen on commitments for contempt ; upon which no doubt 
‘could ever be entertained but that the House are the only 
‘judges of what is a contempt to their House generally; or to 
‘some individual member of it: but no case has occurred 
‘where the courts or judges have used any expressions 
“to show that they are concluded by the resolution of 
“the House of Commons in a case like the present.” 

Again, in p. 94, 36 Com. L. R. he says, “ there is no 
doubt about the right, as exercised by the two Houses 
of Parliament in regard to contempts or insults offered to the 
House, either within or without their walls ;’”’ ‘‘and as to 
any other thing which may appear to be necessary to 
carry on, and conduct the great and important functions 
of their charge. In the case of commitments for contempts 
there is no doubt but that the House is the sole judge whether 
it is a contempt or not ; and the courts of common law will! 
not inquire intoit. The greatest part of these decisions 
and dicta, where the judges have said that the Houses of 
Parliament are the sole judges of their own privileges, 
have been where the question has arisen upon commit- 
ments for contempt, and as to which, as I have before re- 
marked, no doubt can be entertained. 

‘* But not only the two houses of Parliament, but every 
court in Westminster Hall are themselves the sole judges 
whether it be a contempt or not ; although in cases where 
the court did not profess to commit for a contempt, but 
for some matter which by no reasonable intendment could 
be considered as acontempt to the court committing, but 
a ground of commitment palpably and evidently unjust 
and contrary to law and natural justice, Ld. ELLENBoR- 
OUGH says, that in the case of such a commitment, if it 
should ever occur (but which he said he could not possibiy 
anticipate as ever likely to occur) the court must look at 
it, and act upon it, as justice may require, from whatever 
court it may profess to have proceeded.” 
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Again, LITTLEDALE, J. in p. 102, says, “I therefore, 
upon the whole of this case, again point out what Lord 
Ellenborough very much relied upon in his judgment in 
Burdett v. Abbot, 14 East 158, when he said that, ‘it is 
made out that the power of the House of Commons to 
commit for contempt, stands upon the ground of reason and 
necessity independent of any positive authorities on 
the subject ; but it is also made out by the evidence of 
usage and practice, by legislative sanction and recognition, 
and by the judgmentsof the courts of law in a long course 
of well established precedents and authorities.” “But 
in the case now before the court (Stockdale v. Hansard) 1 
think that the power of the House of Commons to order 
the publication of papers containing defamatory matter, does 
not stand on the ground of reason and necessity, inde- 
pendent of any positive authorities on the subject. And 
[ also think that it is not made out by the evidence of 
usage and practice, by legislative sanction and recognition 
in the courts of law in a long course of well established 
precedents and authorities.” 

In the same case, (Stockdale vy. Hansard) p. 107, 36 
Com. L. Rep. PATTEson, J. said: “it is indeed quite true 
that the members of each House of Parliament are the sole 
judges whether their privileges have been violated, and 
whether thereby any person has been guilty of a contempt 
of their authority ; and so they must adjudicate on the ex- 
tent of their privileges. All the cases respecting commit- 
ments by the House, mostly raised upon writs of Habeas 
Corpus, and collected in the arguments and judgments 
in Burdett v. Abbot, 14 East, 1, establish, atthe most, only 
these points that the House of Commons has power to com- 
mit for contempt; and that when it has socommitted any 
person, the court cannot question the propriety of such 
commitment, or inquire whether the person committed had 
been guilty ofa contempt of the House; in the same manner 
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as this court cannot entertain any such questions if the 
commitment be by any other court having power to com- 
mit for contempt. In such instances there is an adjudi- 
cation of a court of competent authority in the particular 
case ; and the court which is desired to interfere, not be- 
ing a court of error or appeal, cannot entertain the ques- 
tion whether the authority has been properly exercised. 

“In order to make cases of commitment bear upon the 
present some such case should be shown in which the pow- 
er of the House of Commons to commit for contempt un- 
der any circumstances was denied, and in which this 
court had refused to enter into the question of the exis- 
tence of that power. But no such case can be found, be- 
cause it has always been held that the House had such 
power ; andthe point attempted to be raised, in the cases 
of commitment, has been as to the due exercise of such 
power. The other cases which have been cited in argu- 
ment, relate generally to the privileges of individual mem- 
bers, not to the power of the Honse itself acting asa 
body; and hence, asI conceive, has arisen the distinction 
between a question of privilege coming directly or inci- 
dentally before a court of law. It may be difficult to ap- 
ply the distinction. Yet it is obvious that, upon an appli- 
cation for a writ of Habeas Corpus by a person committed 
by the House, the question of the power of the House to 
commit, or of the due exercise of that power, is the orig- 
inal and primary matter propounded to the court, and 
arises directly. Nowas soon as it appears that the House 
has committed the person for a cause within their juris- 
diction, as, for instance, a contempt so adjudged by them to 
be, the matter has passed in rem judicatum, and the court, 
before which the party is brought by writ of Habeas Cor- 
pus, must remand him. But if an action be brought in this 
court for a matter over which the court has general juris- 
diction ; as, for instance, for a libel, or for an assault and 
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imprisonment, and the plea first declares that the authority 
of the House of Commons, or its powers, are in any way 
connected with the case, the question may be said to arise 
incidentally. The court must give some judgment—must 
somehow dispose of the question. I do not, however, lay 
any great stress on this distinction. It seems to me that if 
the question arises in the progress of a cause, the court 
must of necessity adjudicate upon it, whether it can be 
said, in strict propriety of language, to arise directly or 
incidentally.” 

In the same case, (Stockdale v. Hansard, p. 121, 122) 
CoLERIDGE, J. said: ‘I know it will be said that in many 
of the cases alluded to the question of privilege has arisen 
incidentally only ; and that in such, ex necessitate the courts 
have interfered. In what sense ‘‘ incidentally” is here 
used, has been often asked, and never, as yet, satisfacto- 
rily answered. In what sense a greater necessity exists 
in one case than the other, has not been made out. The 
cases of Habeas Corpus are generally put as instances 
where the question arises directly. Let me suppose the 
return to state a commitment by the speaker under a res- 
olution of the House ordering the party to capital pun- 
ishment for a larceny committed; it will hardly be said 
that a stronger case of necessity to interfere could be 
supposed ; and yet it must be admitted on the other hand, 
the question of privilege or power, [between which the ar- 
gument for the defts. makes no difference] would arise di- 
rectly. A case therefore may be supposed in which it 
would be necessary to interfere, even when the so doing 
would be a direct adjudication upon the act of the House. It 
should seem then that some other test must be applied to 
ascertain in what sense it is true thatthe House can alone 
declare and adjudicate upon its own privileges. 

“I venture with great diffidence to submit the view which 
Ihave taken of these embarrassing questions, not as 
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claiming the suspicious merit of novelty, but as one which 
will at least remove all difficulties in theory, and be found, 
I believe, not inconsistent with the general course of au- 
thorities. I say general course ; for during so long a se- 
ries, carried through times so differing in political bias 
and between such parties as either House of Parliament 
on one side, and the courts of law, individual judges or 
litigant suitors on the other, it would be quite idle to ex- 
pect that any one uniform principle should be found to 
have invariably prevailed. 

“In the first place Lapprehend that the question of privi- 
lege arises directly wherever the House has adjudicated 
upon the very fact between the parties, and there only : 
Wherever this appears and the case may be one of privi- 
lege, no court ought to inquire whether the House has 
adjudicated properly or not. But whether directly aris- 


ing or not, a court of law, I conceive, must take notice of 


the distinction between privilege and power ; and where 
the act has not been done within the House (for of no act 
there done, can any tribunal, in my opinion, take cogni- 
zance but the House itself’) and is clearly of a nature 
transcending the legal limits of privilege, t¢ (the court,) 
will proceed against the doer as a transgressor of the law. 

To apply these principles to the case in which on the 
return toa Habeas Corpus, it appears that the House has 
committed for a contempt in the breach of its privileges, 
I subscribe entirely to the decisions, and I agree also with 
the dicta which, in some of them, this court has thrown out 
on supposed extreme cases. In every one of these cases 
the House has actually adjudicated on the very point rais- 
ed in the return, and the committal is in execution of its 
judgment. In all of them the warrant, or order, has set 
out that which, on the face of it either clearly is, or may 
be, a breach of privilege ; or it has contented itself with 
stating the party to have been guilty of a contempt, with- 
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out specifying the nature of it, or the acts constituting it. 
Brass Crosby’s case, 3 Wils. 188, is an instance of the for- 
mer. Lord Shaftesbury’s 1 Mod, 144, of the latter. The 
difference between the two is immaterial on the present 
question, which is one of jurisdiction only. Although, in 
the case of an inferior court over which this court exercises 
a power of revision and control even in matters directly 
within their cognizance, it will require to see the cause 
of committal in the warrant, yet, with regard to courts of 
so high a dignity as the Houses of Parliament, if an ad- 
judication be stated generally, for a contempt, as contempts 
are clearly within their cognizance ; a respectful anda reas- 
able intendment will be made that the particular facts on 
which the committal in question has proceeded, warranted 
it in point of jurisdiction ; for, (that being assumed,) the 
propriety of the adjudication, would of course, not be in- 
quired into. But in both cases the principle of the decis- 
ion is that there has been an adjudication by a court of 
competent jurisdiction. Thus, in the former, DE Grey, 
Ch. J. says: ‘When the House of Commons adjudge any 
thing to be a contempt, or a breach of privilege, their ad- 
judication is a conviction, and their commitment in conse- 
quence, is Execution; and no court can discharge, or bail 
a person that isin execution by the judgment of any other 
court. The House of Commons, therefore, having an au- 
thority to commit, and that commitment being an Execu- 
tion, the question is, what can this court do? It can do 
nothing when a person is in execution by the judgment of 
a court of competent jurisdiction: In such case this court 
is notacourt of appeal.’ And in the latter, in which the 
main contest was on the generality of the order of the 
Lords, Ratnsrorp, Ch.J. says: (1 Mod. 158.) ‘The com- 
mitment, in this case, is not for safe custody, but he is in 
execution on the judgment given by the Lords for the con- 
tempt ; and therefore if he be bailed he will be delivered 
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out of execution; because fora contempt in facie curie 
there is no other judgment or execution.’ 

“The same principle will explain and justify the observa- 
tions which have been made by different judges from time to 
time, with regard to supposed cases, even of direct adjudi- 
cation; and if it should appear that the vice, alleged against 
the proceeding, is not of improper decision, or excess of 
punishment, but a total want of jurisdiction; in other 
words, where it is contended that either house has not 
acted in the exercise of a privilege, but in theusurpation of a 
power, it cannot be doubted that the same judges who 
were most cautious in refraining from interfering with 
privilege, properly so called, would have asserted the 
right of the court to restrain the undue exercise of power. 
The fact of adjudication then has no weight, because the 
court adjudging had no jurisdiction. Many such instances 
have been referred to in the argument. I pass over the 
luminous, and, as I think, the still unanswered judgment 
of Lorp Hott in Regina v. Paty, 2 Ld. Raym.1012, (and 
the judgments, &e. cited p. 39) which is bottomed on this 
principle ; but I will cite by way of illustration, the dicta 
of Ld. Kenyon and Ld. ELLENBorovGH whom I select 
not only for their pre-eminent individual authority, but 
also because I can cite from their judgments in cases in 
which they were, with a firm and favorable hand, uphol- 
ding the just privileges of the Commons. And it is satis- 
factory to see that the distinction was even then present 
to their minds.” 

‘Ld. Kenyon in Rex v. Wright, 8 T. R. 296, after say- 
ing ‘this is a proceeding of one branch of the Legislature 
and therefore we cannot inquire into it,’ immediately 
qualifies the generality of that remark, by adding, ‘I do 
not say that cases may not be put in which we would in- 
quire whether or not the House of Commons were justi- 
fied in any particular measure: if, for instance, they 
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should send their serjeant at arms to arrest a counsel here 
who was arguing a case between two individuals ; or to 
grant an injunction to stay proceedings here in a common 
action, undoubtedly we should pay no attention to it.’.— 
In each case here supposed there would have been a di- 
rect adjudication upon the very matter ; and in each, there 
would have been a claim of privilege ; but the facts would 
have raised the preliminary question, whether privilege 
or not ; into that inquiry Ld. Kenyon would have felt him- 
self bound to enter; and when he had satisfied himself 
that there was no such privilege the fact of jurisdiction 
would have become immaterial. 

‘“‘So in the most learned and able argument of Holroyd, 
in Burdett v. Abbot, 14 East 128, when he had puta case 
of the Speaker issuing his warrant, by the direction of the 
House, to puta man to death, Ld. ELLENBoRoUGH inter- 
posed thus: ‘the question in all cases would be whether 
the House of Commons were acourt of competent juris- 
diction for the purpose of issuing a warrant to do the act. 
You are putting an extravagant case. It is not pretended 
that the exercise of a general jurisdiction is any part of 
their privileges. Where that case occurs, (which it never 
will) the question would be whether they had general ju- 
risdiction to issue such an order; and no doubt the courts 
of justice would do their duty.’ This case again supposes 
an adjudication ; but can lauguage be more clear to show 
the undoubting opinion of that great judge that it would 
have been still open to this court to inquire into the juris- 
diction of the House. And can any one seriously believe 
that the fact of a previous declaration, by the House, that 
they had such jurisdiction, would have been considered 
by him as shutting up that inquiry ? 

“Again the same principle relieves me from all diffi- 
culty as to cases where, at first sight, the question appears 
to arise directly, but where, still, the court of law would 
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have to determine the case before it upon facts already 
directly adjudicated upon by the House. Such was the 
celebrated case of Burdett v. Abbot, 14 East 1, in the de- 
cision of which I most heartily concur. There the action 
was tresspass quare clausam fregit and assault and false im- 
prisonment: but the defence was a procedure in execu- 
tion of a sentence of the House of Commons. If that 
sentence were pronounced by a competent court, it war- 
ranted all that was done. The only question that could 
be made upon any principle of law, was the competency 
of the adjudicating court: and the competency of the 
House to commit for a contempt, being not seriously doubt- 
ed, there was a direct adjudication, into the propriety of 
which this court would not inquire. It could not inquire 
into it without trying over again what has already been de- 
cided in the House, i. e« whether Sir Francis Burdett had 
been guilty of acontempt: bud this would have been contrary 
to the plainest principles of law.” 

In the case of the Sheriff of Middlesex, Hillary Term, 
1840, 11th Adolphus & Ellis 273, 39 C. L. R. 80, a motion 
was made in B. R. for a Habeas Corpus to the serjeant at 
arms of the House of Commons to bring up the bodies of 
Wm. Evans, Esq. and John Wheelton, Esq. with the day 
and cause of their being taken and detained, &c. The 
writ was issued, and the serjeant at arms returned that 
he took and still detains the said Wm. Evans, and 
John Wheelton, by virtue ofthe following warrant under 
the hand of the Speaker of the House of Commons.— 
Martis 21’o. die Januarii 1840. 

‘‘Whereas the House of Commons have this day resolved 
that Wm. Evans, Esq. and John Wheelton, Esq. Sheriff 
of Middlesex, having been guilty of a contempt and 
breach of the privileges of this House, be committed to 
the custody of the serjeant at arms attending this House, 


These are therefore to require you to take into your 
Vo. vii—9 
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custody the bodies of the said William Evans and John 
Wheelton, and them safely keep during the pleasure of 
this house ; for which this shall be your sufficient warrant. 

Given under my hand, the 21st day of January, 1840, 

CHARLES SHAW LEFEVRE, 
Speaker. 

To the Serjeant at Arms attending the House of Com- 
mons.” 

The return being filed, the counsel for the prisoners 
contended that the return was bad on these grounds: 

First, that there was in fact no legal cause for the 
commitment ; that the court may inquire into this, by the 
statute of 56 G. 3, c. 100, which enacts ‘‘that where any 
person shall be confined or restrained of his or her liberty 
(otherwise than for some criminal or supposed criminal 
matter, and except persons imprisoned for debt or by pro- 
cess in any civil suit) a judge shall, on proper complaint, 
award a habeas corpus” and that in all cases provided for 
by the act, although the return to the habeas corpus be 
sufficient in law, it shall be lawful for the judge before 
whom it is returnable, to examine into the truth of the 
facts therein set forth, by affidavit or by affirmation, &c. 
and to do therein as to justice shall appertain.” 

And the counsel of the prisoners contended that ‘‘if the 
eourt may inquire into the truth of the facts it is shown 
here, on affidavit that the Sheriff is committed for having 
acted in the lawful executionof process, and that the pro- 
ceeding of the House of Commons is in opposition to the 
judgment delivered in Stockdale v. Hansard, 9 Adolphus 
& Ellis, 1, 36 E. C. L. R. 13, which, until reversed on 
appeal, is the law of the land.” 

Secondly, (in p. 84) the counsel of the prisoners con- 
tended that “the return is bad because it does not state the 
facts on which the contempt arises,” and they said (p. 84) 
‘‘there are only three precedents of Parliamentary com- 
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mitments which have been supported, where no grounds 
were set forth.” ‘The first is in Streater’s case, 5 How. 
St Tr. 365, which from the absurdity of the reasons by 
which the commitment was upheld, cannot be considered 
of any weight. The next occurs in the Earl of Shaftes- 
bury’s case, 4 How. St. Tr. 1269, S. C. 1 Mod. 144, which 
was decided in bad times and is not a precedent by which 
any subsequent decision can besupported. The proceed- 
ings of the House of Lords, against the Earl, were by the 
House itself declared unparliamentary, and ordered to be 
vacated in the Journals that they might never be drawn 
into precedent, 6 How. St. Tr. 1310.” “The third instance, 
and the only one since the Revolution, was in Alexander 
Murray’s case, 1 Wils. 299. There indeed two of the 
judges, one of whom relied on the case of Lord Shaftesbury, 
said that “if the contempt had been specified, this court 
could not judge of it; but the third, Foster, J. appears 
to have relied upon the circumstance of the contempt be- 
ing committed in the face of the House ; and the partic- 
ular point now in question does not seem to have been 
taken at the bar. In more modern cases the grounds 
from which the contempt was deduced have always been 
stated. It was so in Brass Crosby’s case 2 W. Bl. 754, 8. 
C.3 Wills. 188, though De Grey, Ch.J. said there, as ap- 
pears from 3 Wils. 203, that a return stating the breach of 
privilege generally would be sufficient; but he seems to 
ground that opinion entirely on the Earl of Shaftesbury’s 
case. In Rex v. Flower, 8 T. R. 314 the warrant was 
special ; so were those in Sir Francis Burdett’s case 14 
East, 1. Lord Ellenborough there intimated that a com- 
mitment stated to be for a contempt of either house, gen- 
erally, would be sufficient ; but the opinion is thrown out 
obiter, and he seems to consider Lord Shaftesbury’s case 
an authority for such a form. In the case of Burdett ». 
Abbot, 5 Dow. 165, 199, in the House of Lords, Lp. EL- 
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DON, put it to the judges “whether, if the court of Com- 
mon Pleas, having adjudged an act to be a contempt of 
court, had committed, for the contempt, under a warrant 
stating such adjudication generally, and the matter came 
before the King’s Bench on return toa habeas corpus, set- 
ting forth the warrant, that court would discharge be- 
cause the particular facts and circumstances of the con- 
tempt were not set forth ;” and the judges answered in 
the negative. But, in the case supposed, the common 
pleas would be a court of record acting according to the 
known course of the common law: the House of Com- 
mons is not such a court, or so acting; and the common 
pleas, in the case supposed, would be punishing for a con- 
tempt of court. The House of Commons here professes 
only to commit for a contempt of the privileges of that 
House, without showing what are the privileges which 
are supposed to be infringed. If the House may declare 
its own privilege as the common law courts declare that 
law, it should, at least, when it punishes for a breach of 
privilege, point out the privilege violated, so that the law 
on that subject may be known in future.” ‘In the judg- 
ment of VauGcuan, Ch. J. in Bushell’s case, Vaughan, 135, 
137, it is said, that the writ of habeas corpus commands 
the day and the cause of the caption and detaining of the 
prisoner to be certified upon the retorn, which if not done 
the court cannot possibly judge whether the cause of the 
commitment and detainer be according to law or against 
it. Therefore the cause of the imprisonment ought, by 
the return to appear as specifically and certainly to the 
judges of the return as it did to the court or person au- 
thorized to commit—else the return is insufficient. The 
House of Commons, then, like other jurisdictions that ex- 
ercise the power of committing may be required, on ha- 
beas corpus, to show the particular grounds. And were 
it otherwise, the House of Parliament might, at any time 
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punish offences against the property, or servants of indi- 
vidual members, under the name of contempts, as was done 
formerly. Thatthe court would not now suffer this prae- 
tice to pass unquestioned though the contempt might be 
alleged generally on a return to a habeas corpus appears 
from several passages in the judgment of Ld. Denman, 
Ch. J. in Stockdale v.. Hansard, 9 Adolphus & Ellis, 116, 
124, 147, 36-E. C. L. Rep. 31.” 

No one appeared in support of the return. 

Ld. Denman, Ch. J. said, ‘I think it necessary to de- 
clare that the judgment delivered hy this court last Trinity 
term in the case of Stockdale v. Hansard 9 Adolphus & 
Ellis, 1, 36 E. C. L. Rep. 13, appears to me in all respects 
correct. The court decided there, that there was no 
power in this country above being questioned by law.— 
And (in p. 87) he said : “ the only question, upon the pres- 
ent return, is whether the commitment is sustained by a 
legal warrant.” After stating and over ruling some mi- 
nor objections, he says: (in p. 87.) “The great objeetion 
remains behind—that the facts which constitute the alleged 
contempt, are not shown by the warrant. It may be admit- 
ted that words containing this kind of statement have ap- 
peared in most of the former cases ; indeed there are few 
in which they have net.” 

“In Brass Crosby’s (2 W. Bu “754; S.C. 3 Wils.188) Sir 
Francis Burdett’s (14 East 1) ad Mr. Hobhouse’s (2 
Chitty Rep. 207) cases, words were used showing the na- 
ture of the contempt. In the Earl of Shaftesbury’s case 
(6 How. St. Tr. 1269, S.C. 1 Mod. 144) the form was 
general; and it was held unnecessary to set out the facts 
upon which the contempt arose. That case is open to ob- 
servation upon other grounds, but I think it has not been 
questioned upon this. In Regina v. Paty 2 Lord Raym, 
1105, three of the judges. adopted the doctrine of that 
case to the extent of holding that the court could ‘not in- 
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quire into the ground of the commitment, even when ex- 
pressed in the warrant. Ho tt, Ch. J. differed from them 
on that point; but he did not question that where the 
warrant omitted to state facts, the cause could not be in- 
quired into. In Murray’s case, 1 Wils. 299, which has 
been often referred to and recognized as an authority, 
the warrant was in a general form. There is, perhaps, 
no case inthe books entitled to so great weight as Bur- 
dett v. Abbot, 14 East 1, from the learning of the coun- 
sel who argued and the judges who decided it, the fre- 
quent discussions which the subject underwent, and the 
diligent endeavors made to obtain the fullest information 
upon it. The judgment of Ld. Ellenborough there, as it 
bears on the point now before us, isremarkable. He says: 
“if a commitment appeared to be for a contempt of the 
House of Commons generally, I would neither in the case 
of that court, or of ary other of the superior courts, in- 
quire father ; but if it did not profess to commit for con- 
tempt, but for some matter appearing upon the return 
which could, by no reasonable intendment, be considered 
as a contempt to the court committing, but a ground of 
commitment palpably and evidently arbitrary, unjust and 
contrary to every principle of positive law, or natural 
justice, I say that in case of such a commitment, (if it 
ever should occur, but which I cannot possibly anticipate 
as ever likely to occur) we must look at it and aet upon 
it as justice may require; from whatever court it may 
profess to have proceeded.” Bay ey, J. as well as Ld. 
ELLENBOROUGH, appears in that case to have been of opin- 
ion, that if particular facts are stated in the warrant and 
do not bear out the commitment the court should act upon 
the principle recognized by Ld. Hott, in Regina v. Paty; 
but that if the warrant merely state a contempt in general 
terms, the court is bound by it... That rule was adopted 
by this Court in Rex v. Hobhouse; and in the late case 
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of Stockdale v. Hansard, 9 A. & E. 1,36 E. C. L. Rep. 
13, there was not one of us who did not express himself 
conformably to it. In the passages which have been 
cited from my own judgment in that case, as‘ showing 
that if a person were committed for a contempt in tress- 
passing upon a member’s property, this court would no- 
tice the ground of committal, I always supposed that the 
insufficient ground should appear by the warrant. 

“The Earl of Shaftesbury’s case has been dwelt upon in 
the argument as governing the decisions of the courts on 
all subsequent occasions; but I think not correctly.— 
There is something in the nature of the Houses themselves 
which carries with it'the authority that has been claimed ; 
though in the diseussion of such questions, the last im- 
portant decision is always referred to. Instances have 
been pointed out in which the crown has exerted its pre- 
rogative ina manner now considered illegal, and the courts 
have acquiesced ; but the cases are not analagous. The 
Crown has no rights which it can exercise otherwise than by 
process of law and through amenable officers ; but Repre- 
sentative bodies must necessarily vindicate their authority 
by means of their own; and those means lie in the pro- 
cess of committal for contempt. This applies not to the 
Houses of Parliament only, but, as we observed in Bur- 
dett v. Abbot, 14 East 138, to the courts of Justice which, 
as well as the Houses, must be liable to continual obstruc- 
tion and insult if they were not intrusted with such pow- 
ers. Itis unnecessary to discuss the question whether 
each House of Parliament be or be not a court ; itis clear 
they cannot exercise their proper functions without the 
power of protecting themselves against interference — 
The test of the authority of the House of Commons in 
this respect, submitted by Lord Eldon to the judges in 
Burdett v. Abbot, 5 Dow. 199, was, whether, if the court 
of common pleas had adjudged an act to bea contempt of 
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court, and committed for it, stating the adjudication gen- 
erally, the court of King’s Bench on a habeas corpus set- 
ting forth the warrant, would discharge the prisoner be- 
eause the facts and circumstances of the contempt were 
not stated. A negative answer being given. Ld. ELpon, 
with the concurrence of Ld. Erskine, (who had before 
been adverse to the exercise of jurisdiction,) and without 
a dissenting voice from the House, affirmed the judgment 
below. And we must presume that whatany court, much 
more what either. House of Parliament, acting on great 
legal anthority, takes upon it to pronounce a contempt, 
is so. 

“It was urged that this, not being a criminal matter, the 
court was bound by the stat. 56 G. 3, c. 100 to inquire into 
the case on affidavit. ButI think the provision cited is 
not applicable. On the motion for a habeas corpus there 
must be an affidavit from the party applying; but the re- 
turn, if it discloses a sufficient answer, puts an end to the 
ease ; and I think the production of a good warrant isa 
sufficient answer. Seeing that, we cannot go into the 
question of contempt on affidavit nor discuss the motives 
which may be alleged.” ‘In the present case I am obliged 
to say that I find no authority under which we are entitled 
to discharge these gentlemen from their imprisonment.” 

LITTLEDALE, J. concurred, and said: “if the warrant 
returned be good on the face of it, we can inquire no fur- 
ther. The principal objection is that it does not sufficiently 
express the cause of commitment; and instances have 
been cited in which the nature of the contempt was speci- 
fied. But the doctrine, laid down in Burdett v. Abbott, 14 
East 1, 5 Dow. 165, in this court and before the House of 
Lords, sufficiently authorizes the present form. If the 
warrant declares the grounds of adjudication, this court, 
in many cases will examine into their validity; but if it 
does not, we cannot go into such an inquiry. Here we 
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must suppose that the House adjudicated with sufficient 
reason, and they were the proper judges-” 

WILLIAMS, J. said: (in p. 90,) “It was a startling admis- 
sion in the argument which has been addressed to us, that 
for the last century and an half there have been prece- 
dents in favor of this commitment. Recognized prece- 
dents have the force of decisions by which courts and 
judges individually must hold themselves bound. I do 
not think this court can suffer any loss of authority by so 
acting in the present case ; but whatever may be the con- 
sequences we must over look it when there is an ascer- 
tained rule of law before us. If the return, in a case like 
this, showed a frivolous cause of commitment—as for 
wearing a particular dress, I should agree in the opinion 
expressed by Ld. ELLENBoROUGH in Burdett v. Abbott, 
where he distinguishes between a commitment, stating a 
contempt generally, and one appearing by the return to 
be made on grounds palpably unjust and absurd.” “Then 
the only point inthis case is whether there be on the war- 
rant, an adjudication, in form, of commitment for contempt, 
which the court according to precedent is bound to re- 
cognize.” ‘The only real question is whether we can in- 
terfere because the ground of commitment is not partic- 
ularly stated. On this point it is sufficient to cite the 
judgment of De Grey, Ch. J. in Brass Crosby’s case, 
which is referred to with approbation by Ld. ELLENBorR- 
OUGH in Burdett v. Abbott 14 East 1, 148.” 

CoLERivGE, J. (in p. 91) says: “I come to my present 
conclusion with great regret when I consider the cireum- 
stances ; but with confidence to its justice. As to the 
former case of Stockdale v. Hansard, 9 A. & E. 1, 36 E. 
C. L. Rep. 13, sofaras regards the general positions there 
laid down, I most entirely agree in them and remain of the 
same opinion as when it was decided. I formed that 
Opinion with great pains and labor and a candid attention 
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to the arguments.” ‘The material questions here are 
whether the return is not bad for not disclusing the par- 
ticular grounds of the commitment; and whether it is 
open to an answer by affidavit ; or if it be so, whether 
there is any case made by the affidavits. Now, first it is 
too late to contend that the generality of statement in 
the warrant is any solid objection. It appears by prece- 
dents that the House of Commons have been long in the 
habit of shaping their warrants in that manner. Their 
right to adjudicate in this general form in cases of con- 
tempt, is not founded on privilege, but rests upon the 
same grounds on which this court or the court of common 
pleas might commit for a contempt without stating a 
cause in the commitment.” It is contended that affidavits 
may be received to explain the facts returned. But the 
return states simply an adjudication of contempt. There 
is nothing in the affidavits referred to, which controverts 
the fact of such an adjudication; and if the House had 
jurisdiction to make it, we can no more inquire, by affida- 
vit, whether they came to a right conclusion in doing so, 
than we could in the case of a like adjudication by the 
court of common pleas. These gentlemen must therefore 
be remanded.” 

These cases and authorities, we think, show conclusive- 
ly, that the Senate of the United States has power to pun- 
ish for contempts of its authority, in cases of which it has 
jurisdiction ; that every court, including the Senate and 
House of Representatives, is the sole judge of its own 
contempts ; and that in case of the commitment for con- 
tempt in such a case, no other court can have a right to 
inquire directly into the correctness or propriety of the 
commitment, or to discharge the prisoner on Habeas Cor- 
pus, and that the warrant of commitment need not set 
forth the particular facts which constitute the alleged 
contempt. 
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There were many cases cited in the argument to show 
that when the question of privilege or contempt came in- 
cidentally before. the court, the court would and must de- 
cide it; but those cases have no bearing upon this, which 
isa case of Habeas Corpus; where it is admitted on all 
hands that the question of contempt is brought directly 
before the court. 

But if upon this point, it should be thought that the ma- 
jority of the judges of this court have, (as it is suggested,) 
stated the principle too broadly in respect to the conclu- 
sive effect of a judgment of contempt, and if it should be 
deemed necessary that it should appear in the return of 
the Habeas Corpus, that, at the time of the supposed con- 
tempt, the Senate were acting in a matter of which they 
had jurisdiction—we all think it does sufficiently appear, 
in the return, that the Senate were, at that time, engaged 
in a matter within their jurisdiction, to wit, an inquiry 
whether any person, and who, had violated the rule of the 
Senate which requires that all treaties laid before them, 
should be kept secret until the Senate should take off the 
injunction of secrecy. This appears by the interrogatories 
propounded to the witness, (the prisoner) as stated in the 
return, and by the recital in part of the answers of the 
witness to a part of those interrogatories. 

But it has been contended also in argument, that the 
power of the Senate to punish for contempts, is confined 
to their authority over their own members. 

It is true that by the Constitution, Art. 1, s. 5, ‘each 
house may determine the rules of its proceeding ; punish 
its members for disorderly behaviour; and, with the con- 
currence of two thirds, expel a member.” But it says 
nothing of contempts. These were left to the operation 
of the common law principle, that every court has a right 
to protect itself from insult and contempt, without which 
right of self protection they could not discharge their 
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high and important duties. It isnot at all probable that the 
framers of the Constitution, by giving an express power to 
the Senate to punish its members for disorderly behaviour 
and even to expel a member, intended to deprive the 
Senate of that protection from insult which they knew 
very well belonged to, and was enjoyed by both Houses of 
Parliament and the Legislatures of the former colonies 
and now states of this Union. The provision of the con- 
stitution may have been intended to remove a doubt 
whether a member of the Senate, appointed by, and re- 
sponsible to a State Legislature, could be guilty of a con- 
tempt to a body of which he himself was a member; or 
it may have been intended to apply only to such disorderly 
behaviour as did not amount to a contempt of the house; 
or to remove a doubt whether the Senate had power to 
expel a member. But whatever may have been the in- 
tention, we think the provision does not justify an infer- 
ence that their power to punish for contempts can be ex- 
ecuted only upon members of the Senate. 

On this point Mr. Justice Johnson in delivering the opin- 
ionof the Supreme Court in the case of Anderson v. Dunn, 
6 Wheaton, 'said: (in p. 225,) “‘Itis certainly true that there 
is no power given by the Constitution to either House, to 
punish for contempts, except when committed by their 
own members; nor does the judicial or criminal power 
given to the United States, in any part, extend to the in- 
fliction of punishment, for contempt of either House, or 
any one co-ordinate branch of the Government. Shall we 
therefore decide that no such power exists? It is true 
that such a power, if it exists, must be derived by implica- 
tion, and the genius and spirit of our institutions are hos- 
tile to the exercise of implied powers. Had the faculties 
of man been competent to the framing of a system of gov- 
ernment, which would have left nothing to implication, it 
cannot be doubted, that the effort would have been made 
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bv the framers of the Constitution. But what is the fact? 
There is not in the whole of that admirable instrument, 
a grant of powers, which does not draw after it others 
not expressed, but vital to their exercise ; not substantive 
and independent, but auxiliary and subordinate. The 
idea is utopian that government can exist without leaving 
the exercise of discretion some where. Public security 

ainst the abuse of such discretion, must rest on respon- 
sibility, and stated appeals to public approbation.” And 
again, (in p. 226,) he says: “But if there is one maxim 
which necessarily rides over all others in the practical 
applicatioa of government, it is that the public function- 
aries must be left at liberty to exercise the powers which 
the people have entrusted to them. The interests and 
dignity of those who created them, require the exertion 
of the powers indispensable to the attainment of the ends 
of their creation; nor is a casual conflict with the rights 
of particular individuals any reason to be urged against 
the exercise of such powers.” ‘The unreasonable mur- 
murs of individuals against the restraints of society, have 
a direct tendency to produce that worstof all despotisms, 
which makes every individual the tyrant over his neigh- 
bor’s rights. That the ‘safety of the people is the Supreme 
Law’ not only comports with, but is indispensable to the 
exercise of those powers in their public functionaries, 
without which that safety cannot be guarded. On this 

rinciple it is that courts of Justice are universally ac- 
Seuwindaed to be vested by their very creation, with pow- 
er to impose silence, respect and decorum in their pres- 
ence, and submission to their lawful mandates, and as a 
corollary to this proposition, to preserve themselves and 
their officers from the approach and insults of pollu- 
tion.” ‘It is true that the courts of Justice of the United 
States are vested by express statute provision with power 
to fine and imprison for contempts ; but it does not follow 
from this circumstance that they could not have exercised 
that power without the aid of the statute, or not in eases, 
if such should occur, to whichsuch statute provision may 
not extend; on the contrary, it is a Legislative assertion 
of this right, as incidental to a grant of judicial power, 
and can only be considered either as an instance of abun- 
dant caution, or a legislative declaration, that the power 
of punishing for contempt, shall not extend beyond its 
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known and acknowledged limits of fine and imprison- 
ment.” 

Again the same Judge (in p. 228) says the alternative 
of denying this power “leads to the total annihilation of 
the power of the House of Representatives to guard itself 
from contempts, and leaves it exposed to every indignity 
and interruption, that rudeness, caprice, or even conspir- 
acy, may meditate against it. This result is fraught with 
too much absurdity not to bring into doubt, the soundness 
of any argument, from which it is derived. Thata delib- 
erative assembly, clothed with the majesty of the people, 
and charged with a care of all that is dear to them, com- 
posed of the most distinguished citizens, selected and 
drawn together from every quarter of a great nation, 
whose deliberations are required by public opinion to be 
conducted under the eye of the public, and whose decis- 
sions must be clothed with all that sanctity which unlim- 
ited confidence in their wisdom and purity can inspire, 
that such an assembly should not possess the power to 
og rudeness or repel insult, is a supposition too 
wild to be suggested.” 

And again (at page 232,) “But it is argued that the 
inference, if any, arising under the constitution, is against 
the exercise of the powers here asserted by the House of 
Representatives, that the express grant of power to pun- 
ish their members respectively and to expel them, by the 
application of a familiar maxim raises an_ implication 
against the power to punish any other than their own 
members. This argument proves too much; for its di- 
rect application would lead to the annihilation of almost 
every power of Congress. To enforce its laws upon any 
subject without the sanction of punishment is obviously 
impossible. Yet there is an express grant of power to 
punish in one class of cases and one only, and all the 
punishing power exercised by Congress in any cases, ex- 
cept those which relate to piracy and offences against 
the laws of nations, is derived from implication. Nor did 
the idea ever occur to any one that the express grant 
in one class of cases repelled the assumption of the pun- 
ishing power in any other.” 

“The truth is that the exercise of the powers given over 
their own members, was of such a delicate nature, that a 
constitutional provision became necessary to assert or com- 
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municate it. Constituted as that body is, of the delegates 
of confederated states, some such provision was neces- 
sary to guard against their mutual jealousy, since every 
roceeding against a representative would indirectly 
affect the honor, or interests of the State which sent 
him.” ‘In reply to the suggestion that on this same 
foundation of necessity might be raised a superstructure 
of implied powers in the Executive and every other de- 
vartment, and even ministerial officer of the government, 
it would be sufficient to observe, that neither analogy nor 
ywrecedent, would support the assertion of such a power 
in any other than a legislative or judicial body.” 

It was also contended in argument that although the 
Senate might hold secret sessions, they could not, in se- 
cret session, punish a man for a contempt. The court, 
however, cannot perceive any reason why the Senate 
should not have the same power of punishing vena p 0% 
in secret as in open session. In the early years of this 
government the sessions of the Senate were always secret. 

The Constitution gf the U. 8 Art. 1 s. 5, requires that 
“each House shall keep a journal of its proceedings and 
from time to time publish the same ; excepting such parts 
as may in their judgment require secrecy.” The journal 
cannot be kept secret unless the proceedings themselves 
be kept secret. Hence, each house has a right to hold 
secret sessions whenever in its judgment the proceedings 
shall require secrecy.” The necessity of the power to 
hold secret sessions, especially of the Senate, is so ob- 
vious that no argument in its favor is required by the 
eourt. 

The Senate besides being a branch of the Legislature, 
is the Executive council of the President, and stands in 
intimate communion with him in regard to all our foreign 
diplomatic relations. Nothing, therefore, can be more 
proper than that all Executive sessions of the Senate, 
and all confidential communications relating to Treaties 
should be with closed doors and under the seal of secrecy. 
Hence the standing rule of the Senate (No. 38) requires 
that all confidential communications, made by the Presi- 
dent of the United States to the Senate, shall be, by the 
members thereof, kept secret; and all treaties, which 
may be laid before the Senate, shall also be kept secret 
until the Senate shall, by their resolution, take off the in- 
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junction of secrecy. And by the standing rule of the 
Senate (No 39) “all information or remarks touching or 
concerning the character and qualifications of any person 
nominated by the President to office, shall be kept secret.’ ’ 
By the 40th rule of the Senate, “when acting on confi- 
dential or Executive business, the Senate shall be cleared 
of all persons, except the secretary, the principal or execu- 
tive clerk, the serjeant at arms and door keeper and the 
assistant door keeper.” By the 4st rule of the Senate, 
“The legislative proceedings, the executive proceedings, 
and the confidential legislative proceedings of the Senate 
shall be kept in separate and distinct books.” 

These rules were established under the power given to 
the Senate by the Constitution of the U.S. Art. 1. s. 5, 
“to determine the rules of its proceedings,” and are there- 
fore until repealed as obligatory as if they had been inser- 
ted in the Constitution itself; so that it is not only the 
privilege, but the duty of the Senate to hold its Executive 
sessions in secret. No odium therefore can attach to the 
Senate from the circumstance that the judgment for con- 
tempt was pronounced in secret session, upon a transac- 
tion which took place in secret session. It could not 
have been done otherwise. The offence must be punish- 
ed in secret session, or gounpunished ; leaving the Senate 
exposed to all sorts of insults in the discharge of their 
solemn constitutional duties. 

After an anxious and careful consideration of the whole 
case, the court is unanimously of opinion, that the Senate 
of the United States has power, when acting in a case 
within its jurisdiction, to punish all contempts of its au- 
thority, and that the Prisoner, having been committed 
by the Senate for such a contempt, and being still held 
and detained for that cause, by their officer, this court has, 
upon the Habeas Corpus, no jurisdiction to enquire further 
into the cause of commitment, and must remand the pris- 
oner. 

Prisoner remanded. 


(= The preceding long but highly important decision 
has crowded out of the present number the ‘“ Abstracts 
of the decisions of the Supreme Court,” and much other 
interesting matter. 








